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SUPERIOR COURT OF CALIFORNIA 


COUNTY OF SAN FRANCISCO 


LAURENCE TAIN, D.C.; DONALD NIELSEN, D.C.; 
ROBERT BITTERS, D.C.; STEPHANIE 
WATTENBERG, D.C.; and LORI PRESCOTT, D.C, 


Plaintiffs/Petitioners, 


) 

) 

) 

) 

) 

: ) 
\ ) 
) 

STATE BOARD OF CHIROPRACTIC EXAMINERS; _) 
CALIFORNIA ACUPUNCTURE BOARD; THE ) 
COUNCIL ON CHIROPRACTIC EDUCATION, INC.; ) 
and DOES 1 to 20 ) 
) 
Defendants/Respondents ) 


Plaintiffs contend and allege as follows: 


~ JURISDICTION and VENUE 


NO: CGC-03-419378 


SECOND AMENDED 
COMPLAINT FOR 
DECLARATORY 
RELIEF, INJUNCTIVE 
RELIEF, and 

WRIT OF MANDATE 


GC 11350 
CCP 1060, 1085, 1086 


CCP 526 


1. Each of the named “Boards” is.a California administrative agency subject to being 


sued in San Francisco pursuant to Code of Civil Procedure, section 401. In addition, the 
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SECOND AMENDED COMPLAINT 


‘STATE BOARD OF CHIROPRACTIC EXAMINERS is subject to suit in San Francisco 
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pursuant to section 6 of the Chiropractic Act. THE COUNCIL ON CHIROPRACTIC 


EDUCATION, INC. (CCE) is a foreign corporation doing business in California. 


PARTIES | 


2. Plaintiffs and petitioners (plaintiffs) LAURENCE TAIN, D.C., DONALD 


| NIELSEN, D.C., ROBERT BITTERS, D.C., STEPHANIE WATTENBERG, D.C. and LORI 


PRESCOTT, D.C. are each licensed to practice as chiropractors in the State of California. The 


plaintiffs bring this action as licensed chiropractors and on behalf of all present and 


‘prospective chiropractic patients. Wherever hereafter the context would so indicate, the term 


“chiropractor(s)” shall be deemed to include the individual plaintiffs. 

3. The defendant/respondent hereinafter defendant(s)] STATE BOARD OF 
CHIROPRACTIC EXAMINERS (Chiropractic Board) is the state agency charged with the 
duty to administer and enforce the provisions of the Chiropractic Initiative Act of 1922, as 


amended, and authorized to adopt and enforce regulations related thereto. (Business and 


a Professions Code, sections 1000-1 et seq.) 


4, The defendant CALIFORNIA ACUPUNCTURE BOARD (Acupuncture Board) is 


the state agency charged with the duty to administer | and enforce the provisions of the 


Acupuncture Act, including those sections relating to the practice of acupuncture “involving 


the application of a needle to the human body” by persons not licensed under the Acupuncture 
Act. (Business and Professions Code, sections 4925 et seq.) 

5. The defendant THE COUNCIL ON CHIROPRACTIC EDUCATION, INC. (CCE) 
is an Arizona corporation and its “Commission on Accreditation” is the accrediting agency 
referred to in section 4(g)(3) of the California Chiropractic Act. [The Commission on 


Accreditation and CCE will hereafter be referred to as the CCE. Business and Professions 


_Code, section 1000-4(g)(3)] 
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_ 6. DOES | to 20 are California administrative agencies and public officials who, as 


agents, employees or delegatees of the other named defendants, assert some right or duty to 


enforce laws, rules or regulations which have, and do, affect the night and ability of the 


chiropractors to practice their profession. - 
GENERAL FACTUAL ALLEGATIONS & HISTORICAL BACKGROUND 
(Medical Practice Acts & Osteopathic Initiative Act of 1922) 
7. The first California act regulating the practice of medicine was enacted. in 1876, — 
That act was amended and/or repealed on numerous pccmiana: The Practice of Medicine Act 
of 1913 (1913 MPA) repealed all provisions of prior acts inconsistent therewith, The 1913 
MPA established a new Board of Medical Examiners to wilietsintae the provisions of the Act 


8. The 1913 MPA provided for two forms of certificates (hereafter sometimes referred » 


to as licenses): 1) physician and surgeon, and 2) drugless practitioner. (By 1920 two 


additional certificates had been added: midwifery and podiatry.) From 1913 to 1922 all 


_ persons seeking to lawfully practice as a chiropractor, naturopath, osteopath or other non- 


allopathic practitioner had to become licensed as a drugless practitioner. 

9. The scope of practice for drugless practitioners under the 1913 MPA was defined as 
follows: 

“§ 8. ...; second, a certificate authorizing the holder thereof to treat diseases, 

injuries, deformities, or other physical or mental conditions without the use 

of drugs or what are known as medicinal preparations and without in 

any manner severing or penetrating any of the tissues of human beings 

except the severing of the umbilical cord, which certificate shall 

be designated ish i practitioner’s certificate’;. 

10. The Osteopathic Initiative Act of 1922 created a separate Board of Osteopathic 


Examiners to license and regulate graduates of osteopathic schools. The 1922 osteopathic 


| initiative established the same licensing structure for graduates of osteopathic colleges as those 


for graduates of allopathic medical schools regulated by the California Medical Board. The 
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practice of osteopathy has, at all times since 1922, been, and it now is, similar to, or the same 


as, allopathic medicine except that osteopaths also utilize osteopathic manipulative procedures 


pursuant to Business and Professions Code section 2459(a)(2) and (3). 


11. The Board of Medical Examiners had jurisdiction to issue the drugless practitioner 
certificate from 1913 until its atthotity to do so was repealed by the Legislature in 1949, The 
Osteopathic Medical Board had jurisdiction to issue the drugless practitioner certificate from 
its formation in 1922 until its authority to do so was repealed by the Legislature in 1943. 

(Chiropractic Profession) 
12. Plaintiffs are informed and believe and thereon allege the facts relative to the 
history of chiropractic in the following paragraphs 13 to 18, inclusive. 
13. Daniel David Palmer founded the chiropractic profession in 1895. Persons have 


been holding themselves out as practicing as chiropractors in California since at least 1902. 


The first separate California licensing board for the chiropractic profession was established by 


the Chiropractic Initiative Act of 1922. A true and correct copy of the 1922 Chiropractic 
Initiative ballot pamphlet is attached ae marked Exhibit A and incorporated herein by 
reference as if set forth in full. 

14. Several different “schools of chiropractic” existed prior to 1922 as that term is used 
in section 16 of the Chiropractic Act. [Exhibit A, — ninety (top right column)] Two major 
“schools of chiropractic” thought were, and are, often referred to as “straights” and “mixers”. 

15. The straight. school of chiropractic did, by the time of the enactment of the 
Chiropractic Act in 1922, and it still does, view the chiropractic scope of practice as limited to 
osseous manipulation for the purpose of neurovisceral and neuromusculoskeletal care and the 
Straights view other services, including physical therapeutics, as only an adjunct to 


manipulation. 
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16. Prior to 1922, the mixer school of chiropractic had, and mixers still do have, a 
more comprehensive view of the chiropractic scope of practice. Mixers included within their 
scope of practice the treatment of diseases, injuries, deformities, or other physical or mental 
conditions by means of osseous and soft tissue manipulation and neurovisceral and — 
neuromusculoskeletal care, physical therapeutics, reflex therapeutics based, in part, on Chinese 
meridian theory, and through the use of the whole naturopathic materia medica. 

17. Prior to 1922, the naturopathic materia medica included, and it still does include, 


but was and is not necessarily limited to, herbs, homeopathic remedies, nutritional and other 


substances and things derived from botanical, mineral or animal sources, plus air, water, clay, 


heat, sound, light, electricity, magnetism, physical movement therapies, massage, suggestive 
therapeutics and rest. | | 

18. Representatives of the straight and mixer groups joined with persons previously 
licensed as naturopaths under a 1909 amendment to the Medical Practice Act of 1907 to jointly 
draft the Chiropractic Act voted into law by the people of the State of California at the 
November 7, 1922 election. (Exhibit A) 


_ 19. No administrative or other action has been brought against any of the named 


. plaintiffs alleging any violation of the Chiropractic Act or any rule or regulation of the 


Chiropractic Board. Nor are there any charges pending against any of the plaintiffs charging 
them with practicing medicine (or some other licensed practice) without a license. However, 
each plaintiff faces disciplinary action by the. Chiropractic Board and/or cciattnal prosecution 

for practicing medicine G some other licensed practice) without a license in the event they ; 


perform any act or procedure outside their scope of practice under the Chiropractic Act. 
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FIRST CAUSE OF ACTION 
(Defendant Chiropractic Board) 


(Declaratory and Injunctive Relief Relative to Chiropractic Board Rule 302 
and the Original Intent of the 1922 Chiropractic Act) 


Introduction 

20. The plaintiffs bring this First Cause of Action pursuant to Government Code 
a 11350 and Code of Civil Procedure section 526. They challenge a Chiropractic Board 
scope of practice rule adopted in 1991 (Rule 302) and they seek a permanent injunction 
prohibiting nlinciiads of said Rule 302. 

21. In this First Cause of Action, plaintiffs seek also an ancillary judicial declaration of 
_ the scope of chiropractic practice as orl ginally intended by the Chiropractic Initiative Act of 
1922 and as otherwise required by principles of consusiional law. A true and correct copy of 
the Rule 302 adopted in 1991 is attached hereto marked Exhibit B and incorporated herein by 
reference as if set forth in full. 

| | COUNT ONE | 
(Chiropractic Board Rule 302 is Invalid as it Conflicts with, and Narrows, the 
Scope of Chiropractic Practice Originally Intended by the 1922 Chiropractic Act) 

22. The allegations of paragraphs 1 through 21, inclusive, are incorporated in this First 
Count of this First Cause of Action by isteenes as if set forth in full. | 
Actual and Justiciable Controversy Re: Original Intent of the Chiropractic Act 

23. The defendant Chiropractic Board contends that Rule 302 is entirely lawful and. 
appropriately and fully defines the present practice rights of chiropractors. Plaintiffs, except as 
hereafter conceded or otherwise alleged, contend that Rule 302 is inconsistent and in conflict 
with the practice rights granted chiropractors by the 1922 Chiropractic Act, in general, and 
also as provided by section 16 and 18 of the Act. (Exhibit A, p. 90) 

94. Plaintiffs concede that section Rule 302(a)(7) is valid to the extent that it provides 


that “(A) chiropractor may not hold himself or herself out ... as holding any other healing arts 
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license ... unless he or she holds another such license.” Plaintiffs further concede that a 


chiropractor may not hold himself or herself out as a physical therapist unless he or she is 


licensed to do so by the Physical Therapy Board of California. 


Plaintiffs’ Contentions as to the Practice Rights Granted Chiropractors by the 1922 Act 


25. Rather than as defined in Rule 302, plaintiffs contend that the practice rights of 


chiropractors under the Chiropractic Act as first adopted in 1922 are as alleged in paragraph 


26. The plaintiffs’ contention relate, in part, to the language in section 7 of the Act providing 
that the holder of a chiropractic license is authorized to: 
“practice chiropractic as taught in chiropractic schools or colleges; and, also, to 
use all necessary mechanical, and hygienic and sanitary measures incident to 
the care of the body, but shall not authorize the practice of medicine, surgery, 
osteopathy, dentistry or optometry, nor the use of any drug or medicine now or 
hereafter included in materia medica.”(Exhibit A, p. 89, left-hand column) 
26. Plaintiffs contend that the provisions of the Chiropractic Act, as first enacted in 


1922, defined, and, except as otherwise provided by the amendments to the Chiropractic Act 


_ referred to in the Second Cause of Action, continue to define, their practice rights, as follows: 


a) The “practice chiropractic as taught in chiropractic schools or colleges” meant, and 


still means, as prescribed to be taught by section 5 of the Act and was intended to grant to 


chiropractors the same basic practice right as the right granted to drugless practitioners under 
the 1913 MPA. (Exhibit A, p. 89, top left column) That is, except as otherwise provided by 


the limiting expressions addressed in sub-part (b), the right to “treat diseases, injuries, 


_ deformities, or other physical or mental conditions”. As a factual matter, the expression 


“as taught in chiropractic schools or colleges” cannot be fully understood except in the context 
of the official 1922 ballot pamphlet, the Chiropractic Act as a whole, the 1913 MPA, prior 
medical acts, pre-1922 federal and state case law, the cultural and bio-medical context of the 


times and such other factors as will be shown according to proof at trial. 
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b) The exceptions stated in section 7 of the chiropractic act meant in 1922, and, except 


as modified by the amendments to the Chiropractic Act referred to in plaintiffs’ Second Cause 


of Action, still mean, as follows: 


1) Relative to the expression “any drug or medicine now or hereafter 
included in materia medica” (Exhibit A, Sect. 7, p. 89] 


The term “drug or medicine” meant in 1922, and now means, an allopathic 
drug or medicine; a synthetic medicinal preparation used for the purpose of directly opposing 
disease or suppressing symptoms. 
The substances in “materia medica” that chiropractors are not authorized to 
use pursuant to section 7 of the Chiropractié Act were, and still are, to be defined by the 
category of drugs addressed in the “materia medica” course for the physician and surgeon’s 
certificate under the 1913 PMA. - 
The expression “drug or medicine now or hereafter in materia medica”, did 
not, and does not, include, or prevent the use by chiropractors of, those sibeedices within the 
naturopathic materia medica as defined in paragraph 17 hereof. Said term did not, and does 
not, include the use of those substances the molecular structure of which is substantially the 
same as, or unaltered from, a botanical mineral, animal or other natural source. 
2) Relative to the term “surgery” (Ibid.) | 
_ The term “surgery” as used in section 7 of the Chiropractic Act, meant, and 
still means, the penetration and severing of | human tissues for the | purpose of performing 
operative surgery. | 
The prohibition relative to the performance of “surgery” did not, and ties 
not, include any prohibition against the penetration of human tissues: 1) by the use of a 
hypodermic syringe and needle for the purpose of withdrawing blood, or for the purpose of 


injecting a substance within the chiropractic scope of practice as herein defined; 2) with a solid — 
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23 
therapeutic (acupuncture or suture) needle, and/or 3) _ diagnostic or therapeutic devices | 
not involving the severing of human tissue for the purpose of performing operative surgery or 
obstetrics. | | 

| 3) Relative to the expression “practice medicine” (Ibid.) 

The term “not authoriz(ed) to Se “practice medicine” means not authorized 
to practice allopathic medicine or the use of drugs or medicinal preparations for the purpose of 
opposing disease or suppressing symptoms and includes the prohibition against the . 
performance of operative surgery as herein described. 

The term does not include the use of any practice or procedure that might - 
otherwise be common to both allopathic practitioners and chiropractors so long as the 
| chiropractor does not hold himself or herself to be practicing as an MD or DO. 

4) Relative to the expression “practice osteopathy” (Ibid.) 

The term “not authoriz(ed) to ... practice osteopathy” does not include the use 
of any practice or procedure otherwise within the practice rights of a chiropractor even though 
such practice or procedure is common to both osteopathic and iinebiitie practitioners so long 
as the chiropractor does not hold himself or herself out as practicing osteopathy and identifies 
_ himself or herself as a citoneielae | 

5) Relative to the expression “practice dentistry or optometry” (Ibid.) 

Plaintiffs do not seek any right to practice dentistry or optometry and concede © 
that they have no right to do so. 

6) Relative to the term “obstetrics” (Id. p. 94 - argument) 

Plaintiffs concede that chiropractors were not entitled to perform obstetrics, or 


childbirthing, pursuant to the provisions of the Chiropractic Act as first enacted in 1922. 


9. 
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COUNT TWO - ALTERNATIVE 
_ Gterpretation to,Conform:to:ConstitutionalRequirements — Rational Basis Standard) 

27. The allegations of paragraphs 1 through 26, inclusive, are incorporated in this 
Second Count of this Cause of Action by reference as if set forth in full. 

28. At various times since the adoption of the Chiropractic Act in 1922 the California 
Legislature has passed laws licensing or otherwise authorizing practice by various categories 
of health care practitioners, including, but not limited to, vocational nurses, medical 
technicians, nurses, physical therapists, and acupuncturists. These laws grant these 
practitioners the right to acquire and possess various types of medical devices and the right to 
perform limited therapeutic procedures, including the penetration of human tissues. In certain 
instances, as will be shown according to proof at trial, these laws, on their face, purport to limit 
the right of chiropractors to possess and/or use such devices even though the persons 
authorized to use them have only between 1% and 50% of the total education and training 
required to obtain a chiropractic license. 

29. There is no rational basis for interpreting the practice rights of chiropractors more 
narrowly than as alleged in paragraph 26 and to do so denies the plaintiffs’ their rights to due 
process and equal protection of law under the Fourteenth Amendment to the United States 
Constitution and California Constitution Art. 1, sec. 7. 


COUNT THREE - ALTERNATIVE 


( ituti Fundamental Rights) 
trict Scrutiny) 


30. The allegations of paragraphs 1 through 26, inclusive, are incorporated in this 
Third Count of this First Cause of Action by reference as if set forth in full. 


31. Plaintiffs are informed and believe and thereon allege that since at least on or 
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before the 1860s orthodox medicine in the United States has been, and it now is, allopathic 
medicine. Allopathic medicine is based upon particular philosophical assumptions and broad 
stigbties of biological organization, development, regulation and pathology. These 
assumptions and theories will hereafter be referred to as the allopathic paradigm. 

32. Plaintiffs are further informed and believe and thereon allege that since at least the 
1860s there has been a heterodox biological and medical model that utilizes demonstrably 
different Bhilosuphical assumptions and broad theories of biological organization, 
development, regulation and pathophysiology which are both teleological and holistic. This 
teleological and holistic model will hereafter be referred to as the holistic paradigm. 

33. The philosophical and theoretical aspects of the allopathic and holistic paradigms 
touch upon issues of ultimate concern that are of basic and fundamental importance to persons 
practicing within each paradigm, to the general public and to the patient population. The 
allopathic and holistic paradigms are each based upon an appropriate use of human reason and 
they are each compatible with observable facts. 


Violation of Plaintiffs’ Rights to Self-Expression, Personhood, Due Process and Equal 
Protection 


34. At all times prior to 1922 chiropractors seveetis subscribed to the holistic 
paradigm; with some variations between the straight and mixer schools of chiropractic 
thought. The right of chiropractors to work within said variants of the holistic paradigm, to 
fully develop their diagnostic and treatment perspective and to realize their own individual 
identity within their chosen profession is a fundamental rights protected by the First, Fifth, 
Ninth and Fourteenth Amendments to the United States Constitution and California 


Lyy4naty o Parva ays 
° ° ~~ 
Constitution Art. 1, sec. 1 and Art. 1, sec. 7. 
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35. The scope of chiropractic practice defined in Rule 302 constitutes an arbitrary, 


capricious and unreasonable infringement upon the rights of straight and mixer chiropractors: 


1] 


ne 
OMMOAVATIN ARATYATIATYI OAVA ANT ArRIT 


eo non of OF FF © NO 


10 
11 
12 
13 
14 
15 
16 


17| 


18 
19 
20 
21 
22 
23 
24 
29 
26 
27 
28 


26 


a) to fully develop the holistic paradigm and their respective treatment agendas; b) to fully 
realize their own individual identity within their chosen vocation; and c) to fully enjoy the 
economic benefits and property rights of their chosen profession. 

36. There is no compelling reason to interpret the practice rights of chiropractors more 
narrowly than as provided in paragraph 26 and to do so denies plaintiffs their rights of self- 
expression and personhood under the First, Fifth, Ninth and Fourteenth Amendments to the 
United States Constitution and California Constitution Art. 1, sec. 1 and Art. 1, sec.2 and 
denies them their rights to due process and equal protection of the law under the Fourteenth 
Amendment to the United States Constitution and California Constitution Art. 1, sec. 7. 
Patient’s Privacy and Autonomy/Personhood Rights 

37. The scope of chiropractic practice defined in Rule 302 unreasonably and arbitrarily 
infringes upon: a) the right of patients to choose a mode of healing more consonant with their 
personal beliefs and philosophical convictions than allopathic medicine; and b) the more 
general right of all patients to reasonable access to lawful medical treatment of their own 
choosing. 

38. To interpret the practice rights of chiropractors more narrowly than as contended 
in paragraph 26 denies California patients their rights to privacy emanating from the United 
States Constitution and their rights to liberty and the pursuit of safety, happiness and privacy 
under California Constitution Art. 1, sec. 1. 


COUNT FOUR — ALTERNATIVE 





(Fundamental Rights & Suspect Classification - Strict Scrutiny) 
(Due Process & Equal Protection) 


39. The allegations of paragraphs | through 38, inclusive, are incorporated in this 


Fourth Count of this Cause of Action by reference as if set forth in full. 
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40. Chiropractors have, at all times relevant hereto, been, and they now are,.a discrete, 
insular subjugated and invidiously discriminated against minority. Part of the reason for the 
subjugation of chiropractors has been, and continues to be, their general acceptance of the 


teleological and holistic model of biology and medicine referred to in paragraph 32. Said 


_ teleological and holistic model was marginalized from mainstream biology and medicine 


during the period from at least the Start of the 20% Century to approximately the start of the 

1990s. | 7 | 
41. Chiropractors could not in the past, and the instant plaintiffs cannot now, alter the | | 

effects of the unequal treatment against them, or the iarginalization of iheie holistic paradigm, | 


without giving up, or limiting in a significant way, their fundamental right to work within and 


| develop that paradigm. 


Subjugation & Discrimination of Chiropractors by Factors 
| External to the Profession Itself 


42. The subjugation and invidious discrimination against chiropractors has been 


effectuated, in part, through things done, or left undone, by the Federal Government and the 


_ Governments of the various states, including California. 


43. Plaintiffs are informed and belief and thereon allege that the subjugation and 


discrimination against chiropractors and the holistic paradigm has involved, among other . 


| things as will be shown according to proof at trial, the following: 


a) A pattern of exclusion from, or very limited participation in: the funding by the 
major American private foundations (e.g. the Rockefeller and Carnegie Foundations) of 
medical education during the first half of the 20" Century; funding for construction of medical 


schools and ‘for equipment and education programs by the federal government since 


- approximately the end of the Second World War; federal funding for medical research and 


development; programs related to partial loan forgiveness of student loans for medical 
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education costs; the utilization by chiropractors of federally and state funded hospitals and 


clinics; programs related to the delivery and compensation for medical services established 
pursuant to federal and/or state insurance reimbursement and managed care laws; programs 
related to the delivery and compensation for medical services to federal and state employees. 


b) A pattern of less than vigorous representation for the interests and rights of 


chiropractors by the attorneys general in the various states, including California. The Office of 


the California Attorney General has, on occasion, while acting as the attorney for the 
Chiropractic Board taken a position contrary to its client’s own position. The Attorney 
General, | while acting as the attorney for the Chiropractic Board in the case of Crees v. 
California State Board of Medical Examiners (1963) 213 Cal.App.2d 195, contended that the 
then chiropractic scope of practice tule (The Chiropractic Board’s 1954 version of Rule 302) 
was “invalid insofar as it sought to alter or enlarge” the chiropractic scope of practice. 

c) A pattern of bringing criminal prosecutions against chiropractors for conduct 
that would, at the worst, have been dealt with as civil malpractice if performed by a person 
licensed as a physician and surgeon. 

d) A pattern of mischaracterizing, ridiculing or simply ignoring chiropractors in the 
media and in public education and a pattern of ignoring the teleological and holistic theories of 


organization and development in general biologic texts, including those utilized in the ublic 


schools of the State of California. — 





: e) Practitioners within the allopathic paradigm have asserted the right to monopolize, 


and they have been legislatively and judicially recognized as having the right to monopolize, 


the term physician; notwithstanding the etymological and historical connection of that term 


with the holistic paradigm. 
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Discrimination by and. Between Chiropractic Groups and Organizations 
44. Plaintiffs are informed and belief and thereon allege that the general subjugation 


and discrimination against chiropractors has also been contributed to by intra-professional 


-. discrimination as follows, and as will otherwise be shown according to proof at trial: 


a) At all times since the adoption of the Chiropractic Act in 1922 there has been an 


ongoing effort by straights and mixers to respectively claim the right to define the meaning of 


| the word chiropractic and the practice rights of the whole chiropractic profession in California. 


One or the other group was, from time to time since 1922 and until the 1950s, able to convince 





the Legislative, Executive or Judicial branches of the California government to accept their | 
Position relative to the chiropractic scope of practice. 

b) The defendant Council on Chiropractic Education (CCE) was first formed in 1947 
as an entity within the National Chiropractic Association. The National Chiropractic 


Association became what is now the American Chiropractic Association in 1963. The CCE 


was incorporated as a separate, autonomous, corporation in 1971. 


c) The CCE started accrediting chiropractic schools and colleges in the 1940s and 


assumed an ever increasing dominance in that role in the 1950s so that it was able to define the 


curriculum, textbooks, education and training within chiropractic schools and colleges; 


including those schools and colleges approved by the California Chiropractic Board. In so 
doing, the CCE was able to control, and it did control, the public’ S ev of the practice. 
role of chiropractors. 

d) In the era from the late 1940 to 1956 the CCE, through its control over the 
viii process of chiropractic schools, limited the use by chiropractors of the 
naturopathic materia medica and, in effect, limited chiropractic practice to physical 
therapeutics, neuromusculoskeletal care and sainstiondl medicine. During the era from 1940 to 


1956 the CCE also significantly diminished the importance of the holistic paradigm and the 
15 
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straight chiropractors’ perspective with respect to neurovisceral care. These limitations 
discriminated against the interests of both the straight and mixer schools of chiropractic as 
they had existed prior to 1922 and up to 1956. | 
45. There is no compelling or substantial reason to interpret the practice rights of 
chiropractors more narrowly than as provided in ischial 26 and to do so denies plaintiffs. 
their rights to due process and equal protection of the law under the Fourteenth Amendment to | 
the United States Constitution and California Constitution Art. 1, sec. 7. | 
(Contentions & Allegations Common to Counts 1 to 4 - First Cause of Action) 
Actual and Justiciable Controversy: Post-1922 Case Law Interpreting Chiropractic Act 


46. At all times since at least 1947, the Office of the Attorney General has repeatedly 


| taken the position that the chiropractic scope of practice was forever fixed by a decision of the 


Appellate Department of the Los Angeles County in the case of People v. Fowler (1938) 32 


Cal.App.2d (Supp) 737 and its progeny, including especially the case of Crees v. Board of 


Medical Examiners. [supra, J 43(b)] (The Attorney General’s office reiterated that position in 


its demurrers to the plaintiffs First Amended Complaint.) Further, the Attorney General 


contends that Rule 302 is eonsicnent with the practice rights as defined in the Fowler line of 
cases. 

47. Plaintiffs concede that Rule 302 is consistent with the Fowler line of cases, 
including the Crees case. However, the plaintiffs disagree with the Attorney General’s : 
position that this line of cases preclude review of Rule 302 and their practice rights. The ° 
plaintiffs further contend: 

a) | The definition of the scope of practice in the Fowler case is dicta, incorrect and 
contrary to the decision of the First District Court of Appeal in the case of Evans v. 


McGranaghan (1935) 4 Cal.App.2d 202 and also contrary to the implications and underlying 
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policy rationale expressed by the State Supreme Court in the case of People v. La Barre (1924) 


193 Cal. 388. 


b) The language “practice chiropractic as taught in chiropractic schools or colleges” 
(supra, {25 hereof) is ambiguous and this court must consider extrinsic evidence to determine 


its meaning; including those factors referred to in paragraph 26(a) hereof. No prior court 


_ addressing the practice rights of chiropractors has ever been presented with such extrinsic 


evidence and no court has ever considered such evidence in ruling upon the practice rights of. 
chiropractors. | 
c) The specific facts and contentions raised by the plaintiffs and the potential legal 


arguments based thereon have never previously been presented to, or considered by, any court 


| ruling upon the practice rights of chiropractors. 


d) Apart from the factual predicate referred to in paragraph 26(a) hereof and the 


| factual basis for determining the appropriate constitutional standard, or test, to use in assessing 
the plaintiffs constitutional claims, the issue.as to the chiropractor’s and patient’s rights under 


: the 1922 Chiropractic Act is to be determined by this court as a matter of law. In addition to 


the other issues raised herein reflecting upon the public interest aspects of this lawsuit. the 
plaintiffs contend that the chiropractic scope of practice as defined * Rule 302 contravenes the 
fundamental public interest in the full development ad advancement of all biological and 
medical theories and practices. | 

e) The reasoning in the Fowler ‘nis and its progeny cannot withstand analysis under 


the body of law that has been developed in the past approximately fifteen years by the State 


_ Supreme Court relative to the interpretation of initiatives. Nor can it withstand analysis under 
SSS es 
_ the principles of constitutional law referred to herein that have emerged, or re-emerged, since 
en see 0 in ee yy ee re 


the 1970s. 
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(Declaratory Relief Relative to Validity of Rule 302 & As to Scope of Practice) 
48. Plaintiffs request a determination with respect to the validity or invalidity and the | 


enforceability of Rule 302 and a judicial declaration that their practice rights under the 1922 | 


Chiropractic Act are in conformity with ‘those rights as defined in paragraph 26. 


49. A judicial declaration is necessary and appropriate at this time so that the plaintiffs 
may not exceed their lawful scope of practice - thereby face disciplinary action relative to 
the their ices and possible incarceration. In addition, a declaration is necessary so that all 
parties may act in accordance with law and so that the plaintifts, and the California patient 
sande may enjoy the full scope of chiropractic practice intended under the Chiropractic 
re as first adopted in 1922. 

(injunctive Relief Relative to Enforcement of Rule 302) 


50. The Chiropractic Board has previously enforced the provisions of Rule 302 against 


individual chiropractors other than the plaintiffs and will, unless enjoined by this court, 


continue to enforce Rule 302 against all chiropractors, including plaintiffs, and will thereby 
prohibit or interfere with plaintiffs full enjoyment of their practice rights. In addition, said 
defendant will, by the enforcement of Rule 302, deprive all present and potential scenic 
patients of the full panoply of chiropractic medical services to which they are lawfully entitled. 
51. Plaintiffs have no plain, speedy, or adequate remedy in the ordinary course of law | 
in that no legal remedy can compensate for the potential enforcement against them of | 


regulations that are inconsistent and in conflict with the intent of the Chiropractic Act and no 


| legal remedy can compensate for the great and irreparable harm the plaintiffs have suffered, 


and will continue to suffer, from the enforcement of regulations that unconstitutionally defeat 


_ or diminish the practice rights of chiropractors. 


- WHEREFORE, plaintiffs demand judgment in accordance with the Prayer for Relief below. 
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SECOND CAUSE OF ACTION 
(Defendant Chiropractic Board) 


(Declaratory & Mandamus Relief - Elective Education & Examinations) 

52. The allegations and contentions set forth in paragraphs 1 to 51, inclusive, are 
incorporated in this Cause of Action by reference as if set forth in full. 

Introduction 

53. The plaintiffs bring this Second Cause of Action pursuant to Government Code 
section 11350 and Code of Civil Procedure sections 1085 and 1086 ae ee the assertion 
in Rule 302(b)(2) that the scope of chiropractic practice defined in Rule 302 applies to the 
Chiropractic Act ‘ first adopted in 1922 and also “as peaideiit [Exhibit B, Rule 302(b)(2)] . 


54. Plaintiffs are informed and believe and thereon allege that the amendments to the 


~ Chiropractic Act referred to in this Cause of Action have never previously been at issue, ‘or 


directly interpreted, by any California trial or appellate court. 
| (Additional Factual Allegations) 
55. The 1922 chiropractic act was, as relevant to this complaint, amended by vote of 


the California voters at the November 2, 1948, the November 3, 1970, the November 2, 1976 


and the November 7, 1978 elections. True and correct copies of said amendments are attached 


hereto marked Exhibit C1, C2, C3 and C4 respectively, and incorporated herein by reference 
as if set forth in full. (Exhibit C4 is relevant to only the Third Cause of Action but is 
jicorporaied at this point for convenience.) | 

56. The 1948 amendment increased the prescribed curriculum for a chiropractic 


license from 2400 hours to 4000 hours and allowed for up to 17% of the 4000 hours to be ~ 


electives, (Exhibit Cl, p. 14) The argument against the 1948 ballot measure provided, in part: 


...Any part of the 17 per cent of four thousand hours or 680 elective 
hours could be used to teach medicine, surgery and/or obstetrics.. There 
is no provision to prevent the 5000 chiropractors, now licensed, 
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(without training in such subj ects) from practicing in these fields. 
(Emphasis in original; see Exhibit Cl, p.15) 


The proponent’s ballot argument did not disagree that the electives ‘could be used to increase 
the practice rights of chiropractors. (see, e.g., Legislature of the State of Cal. v, Eu (1991) 54 
Cal.3d 492, 504-506) 

57. At all times since 1922 section 6 of the Chiropractic Act has required, and it now 
does require, that the Chiropractic Board administer examinations over all subjects set forth in 
section 5 of the Chiropractic Act. (Exhibits A, p. 89, Exhibit C3, pp. 77-78) 

58. The 1970 amendment (Exhibit C2) authorized the chiropractic board to establish 
education and training standards as needed for the protection of the public. 
The 1976 amendment to the Chiropractic Act redefined the prescribed curriculum in section 5 
of the Act and changed the electives provision from up to 17% electives to a fixed 15%. . 


(Exhibit C3) The subject content of the elective curriculum was not specifically delineated or 


prescribed in either the 1948 or 1976 amendments nor were any specific standards for the 


| curriculum established. 


59. Plaintiffs are informed and believe and thereon allege that the Chiropractic Board 
has never considered, nor has it ever defined or prescribed, any specific educational or training 
standards for the electives nor has it ever specified the number of hours of study required for 


any recommended subjects. In addition, the Chiropractic Board has never considered or | 


- defined any | practice rights chiropractors may acquire upon satisfactory completion of 


electives. 

60. Plaintiffs are further informed and believe and thereon allege that no chiropractic 
school or college approved by the Chiropractic Board has, at any time since 1948 to the 
present, offered electives as part of the basic chiropractic degree program. No plaintiff was 


provided the opportunity to take electives within their chiropractic degree program. 
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61. In addition, plaintiffs are informed and believe and thereon allege that at no time 
since 1948 has the Chiropractic Board, its agents, associates or designees, ever administered, 
and none of them now do administer, any examinations relative to the electives referred to 
herein. 

Actual & Justiciable Controversy Re: Electives, Examinations & Practice Rights 

62. An actual and justiciable controversy exists between the plaintiffs and the 
Chiropractic Board regarding the practice rights plaintiffs may acquire, if any, based upon 
completion of the electives provided for by the amendments to the Chiropractic Act. 

63. The Chiropractic Board contends: 

a) That Rule 302 is entirely lawful and appropriately and fully defines the present 
practice rights of all chiropractors under the Chiropractic Act as amended. 

b) That no additional practice rights may be lawfully made available to chiropractors 
based upon the completion of elective education and training, or otherwise. 

c) That it has no right or duty to prescribe or specifically define the elective 
Curriculum, to administer examinations with respect thereto and that it does not have the right 
to certify chiropractic specialists. 

64. On the contrary, plaintiffs contend: 

a) That the provisions of the 1948 and 1976 amendments authorized a potential for the 

expansion of the practice rights of chiropractors and that Rule 302 is invalid and void as being 
_in derogation of such potential rights. (Exhibit C1, p. 14 and C3, p. 77) 


b) That pursuant to the 1948, 1970 and 1976 amendments the Chiropractic Board has 
the right and duty to define and prescribe the electives, to define such practice rights a may be 


obtained upon completion thereof and to administer examinations relative to the prescribed 





elective subjects. 
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c) That each of the plaintiffs is now, at the postgraduate level, entitled to expand their | 
practice rights by completing elective education and training and by successfully completing 
examinations administered relative thereto and the Chiropractic Board has the right to certify 
chiropractic specialties based upon completion of elective education and training. | 

(Declaratory Relief Relative to Elective Subjects and Examinations) 

65. Plaintiffs request a determination of the validity or invalidity and the enforceability 
of Rule 302 and a judicial declaration of the ri ghts, duties and responsibilities of the respective 
parties and a declaration that the Chiropractic Board has the following rights and duties: 1) to 
define and prescribe the basic requirements for the elective education and training to be made 


available pursuant to the 1948, 1970 and 1976 amendments to the Chiropractic Act; 2) to 


_ define the practice rights to be made available upon the completion of electives; 3) to 


administer examinations relative to the prescribed elective subjects; and 4) to certify 
chiropractic specialists. 


66. A judicial declaration is necessary and appropriate at this time so that the plaintiffs 


- May not exceed their lawful scope of practice and thereby face disciplinary action relative to 


the their license and possible incarceration. In addition, a declaration is necessary so that all 


parties may act in accordance with law and so that the plaintiffs, and the California patient — 


_ population, may enjoy the full scope of chiropractic practice intended under the Chiropractic — 


Act as first adopted in 1922. | 
| | (Mandamus Relief) 
67. The Chiropractic Board has at all times since 1948 to the present failed and refused 
to prescribe and specifically define the elective ationtiei and training available to 


chiropractors and it has also failed and refused to define the practice rights available upon the 


completion thereof. 
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68. The Chiropractic Board has, at all times since at least the adoption of the 1991 


- version of Rule 302, maintained that it has no right or duty to allow changes in the scope of | 
- practice from as defined in Rule 302 based upon the 1948, 1970 or 1976 amendments to the 


| Chiropractic Act, or otherwise, and it has failed and refused to do so. 


69. The Chiropractic Board has, at all times since e least the adoption of the 1991 
version of Rule 302, maintained that it has no right or duty to administer eins over the 
elective sub ects provided for by the amendments to the Chiropractic Act. 

70. At all times relevant ee the Chiropractic Board has had the ability and a clear 
and present duty to promulgate regulations defining and prescribing elective education and — 


training for chiropractic students and graduates and a clear and present duty to promulgate 


7 appropriate regulations defining the potential for an increase in the practice rights of 


chiropractors upon completing elective education and training. 


71. At all times relevant hereto, the Chiropractic Board has had the ability and a clear 


and present duty to administer examinations over the elective subjects provided for by the 


- amendments to the Chiropractic Act. 


72. Plaintiffs have no plain, speedy, or adequate remedy in the ordinary course of law 
in that no legal remedy can compensate for the Chiropractic Board’s failure and refusal to 
promulgate regulations to provide chiropractors with the opportunity to complete elective 


education and to thereby be enabled to practice within the full scope of practice available to. 


them as herein alleged. Nor do the plaintiffs have any plain, speedy, or adequate remedy in the 


ordinary course of law for the Chiropractic Board’s failure and refusal to administer 


examinations over the elective subjects provided for by the amendments to. the Chiropractic 
Act. 


WHEREFORE, plaintiffs demand judgment in accordance with the Prayer for Relief below. 
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THIRD CAUSE OF ACTION 
(Defendants Chiropractic Board and The Council on Chiropractic Education) 


sala & Mandamus Relief - School Approval/Accreditation Processes) 
iB The allegations and contentions set forth in paragraphs 1 to 72, inclusive, are 
i een in this Third Cause of Action by reference as if set forth in —_ 
(Additional Factual Allegations) 


74, The 1976 and 1978 amendments to the Chiropractic Act substantially altered and 


_ amended the processes and procedures for the approval of chiropractic schools and colleges 


whose graduates are eligible to become licensed as chiropractors in the State of California. 
(Exhibits C3 and C4) Prior to said amendments the Chiropractic Board had the exclusive right 
to.approve chiropractic schools and colleges. 

75. The approval of chiropractic schools and colleges directly impacts the professional 
reputation and publicly Paes role of chiropractors in the State of California and directly 
affects the plaintiffs’ potential scope of senctios as herein alleged. 

76. The plaintiffs each graduated from a chiropractic school accredited by the Council 
on Chiropractic Education (CCE) and none of them was given the opportunity to take elective 
education and training during their undergraduate doctor of chiropractic degree program. The 
plaintiffs contend that they are each presently entitled to take the elective education and 
training that should have been made available to them in their undergraduate program and they 
assert the right to thereby acquire increased practice rights as otherwise alleged in this 
complaint. 

77. It is the present intention of one or more of the. plaintiffs to take additional 
postgraduate elective education and training at such schools as may be approved for that 
purpose and to also complete any examinations related to the electives. Their purpose in so 
doing is to secure an expansion of their practice rights. 
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78. Plaintiffs are informed and believe and thereon allege the facts relative to the CCE 
alleged in the following paragraphs 79 to 82, inclusive. 
79, The CCE was incorporated as a separate, autonomous, entity in 1971. At all times 


since 1971 the CCE has accepted, endorsed and otherwise ratified the actions of the Council 


on Chiropractic Education that accredited chiropractic schools and colleges in the 1940s and 


50s as alleged in paragraphs 44(b) to 44(d). 


80, The CCE, through its administration of the chiropractic accreditation process, has, 


_ at all times since 1971 to the present, coerced chiropractic schools and colleges to focus their 


- treatment perspective on.manipulation, physical therapeutics, neuromusculoskeletal care and 


nutritional medicine. This limitation on the treatment perspective cniiubed by the CCE upon 
the CCE accredited chiropractic schools aa colleges has, at all times nace 1978, directly © | 
determined the education and training offered by all of the chiropractic schools and colleges 
approved by the California Chiropractic Board. 

81. At no time since 1971 has the CCE caused, or attempted to cause, chiropractic 
schools or colleges preparing students to become licensed in California to offer. elective 
education and training. The CCE siege not now consider itself, nor has it ever considered 
itself, as having any duty or responsibility to make sure that the CCE accredited schools 
comply with the curriculum requirements of section 5 of the California Chiropractic Act. 


82. The CCE acting for itself and acting through its members, affiliates, associates, 


auxiliary organizations and agents actively supported and promoted the enactment of the 1976 


and 1978 amendments to the portions of sections 4 and 5 of the Chiropractic Act related to the 
accreditation and approval of chiropractic schools. (Exhibits C3 and C4) | 
Actual & Justiciable Controversy Re: Chiropractic School or College Approval Process 


83. The Chiropractic Board and CCE each contend that the provisions of the 1976/78 
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amendments naming the CCE to play a vital role in the chiropractic school and college 
approval process are valid and entirely lawful. 


84. The Chiropractic Board and CCE each further contend that pursuant to the 


_ provisions of the 1976/78 amendments to section 4(g) and 5 of the Chiropractic Act, and 


otherwise, the Chiropractic Board does not have any right or duty to approve any school or 
college not accredited by the CCE and that the Chiropractic Board does not have any right or 
duty to approve schools or colleges to offer only the elective portion of the curriculum referred 
to in section 5 of the Chiropractic Act; at either the undergraduate or — levels. 

85. On the contrary, plaintiffs contend: 

a) That the 1976/78 amendments to sections 4(g) and 5 of the Chiropractic Act 


designating the CCE to play a vital role in the school and college approval process are invalid 


and void on their face as in violation of California Constitution, Art. 2, sec. 12. Plaintiffs 


further contend that said provisions have, at all times from 1978 to the present, been applied 


_ by the Chiropractic Board and the CCE so as to violate California Constitution, Art. 2, sec. 12, 


b) That the Chipeta Board has the right to approve chiropractic schools or 
colleges without said schools or colleges being accredited by the CCE and that under the 
circumstances as alleged in this complaint the Chiropractic Board has a present duty to 
approve schools not accredited by the CCE to offer ee on elective education and 
training in order to remedy the prior failure of schools approved by the Chiropractic Board to 
offer such electives. 


b) That the Chiropractic Board has the right, and under the circumstances alleged 


herein, the duty to recognize and approve postgraduate education and training for the purpose 


of certifying chiropractic specialists. 
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(Declaratory Relief) 
86. Plaintiffs request a determination with respect to the constitutional validity or 
invalidity of those provisions of the 1976/78 amendments to the Chiropractic Act naming the | 


CCE to perform functions relative to the chiropractic school and college approval process and 


a judicial declaration that the Chiropractic Board has rights and duties in conformity with the 


plaintiffs’ contentions in paragraph 85. 


87. A judicial declaration is necessary and appropriate at this time so that the plaintiffs 


| may ascertain their respective rights, duties and responsibilities, so that they may each act in 


accordance with law and so that the plaintiffs may be afforded the opportunity to obtain 


elective education and training that is ‘not limited by the CCE’s perception of the role of 


chiropractors as herein alleged. 

| (Mandamus Relief) 
88. Since at least 1994 the Chiropractic Board has failed and refused to approve any 
chiropractic school or college not accredited by the CCE and it has also failed and refused to 
approve any school or college to offer only the elective portion of the curriculum prescribed by 
section 5 of the Chiropractic Act; at either the undergraduate or postgraduate level. | 


89. At all times relevant hereto the Chiropractic Board has had the ability and it now 


has a clear and present duty to duly consider for approval postgraduate level schools or 


colleges to offer the elective portion of the curriculum provided for by section 5 of the 
Chiropractic Act. 


90. Plaintiffs have no plain, speedy, or adequate remedy in the ordinary course of law 


‘in that no legal remedy can compensate for the Chiropractic Board’s failure and refusal to duly 


- consider and approve postgraduate schools or colleges to offer only electives thereby 


preventing plaintiffs from being able to acquire practice rights as otherwise alleged herein. 
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WHEREFORE, plaintiffs demand judgment in accordance with the Prayer for Relief below. 


FOURTH CAUSE OF ACTION 
(Defendant — California Acupuncture Board) 


(Declaratory Relief - Business & Professions Code Section 4935) _ 

91. The allegations and contentions of paragraphs 1 through 72 are incorporated into _ 

each Count of this Fourth Cause of Action by reference as if set forth in full. 

Introduction 
| 92. The plaintiffs bring this Fourth Cause of Action pursuant to Code of Civil , 
Procedure section 1060. In Count One they contend that provisions of the Acupuncture Law 
purporting to limit the lawful use of acupuncture needles to acupuncturists, physicians and | 
surgeons, dentists or podiatrists do not apply to chiropractors based upon provisions of the 
Chiropractic Act and under California Constitution, Art. 2, sec. 10(c). 

93. In Counts Two, Three and Four the plaintiffs contend that provisions of the 
Acupuncture Law purporting to limit the lawful use of acupuncture aeeaies to acupuncturists, | 
physicians and surgeons, dentists or podiatrists are sonstintibnalty underinclusive. In Count 
Two the plaintiffs address the issue based upon the rational basis standard; in Count Three 
based upon the strict scrutiny standard due to the assertion of eenain fundamental rights; and 


in Count Four based upon strict scrutiny due to the fundamental rights asserted and due to the 


claim chiropractors are a suspect class. — 


94, In Counts Two, Three and Four the plaintiffs seek a declaration that the 
Acupuncture Act is, in part, unconstitutional or, in the alternative, that certain provisions be 


reformed to avoid problems with underinclusion. 
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(Additional Factual Allegations) 
95. The California “Acupuncture Act” was first enacted into iwi in 1975 as part 
of the general body of statutes related to medical practice. Business and Professions Code 
section 4935 provides, in part: 


“(a)(1) It is a misdemeanor, punishable by a fine of not less than 
one hundred dollars ($100) and not more than two thousand five 
hundred dollars ($2,500), or by imprisonment in a county jail not 
exceeding one year, or by both that fine and imprisonment, for 
any person who does not hold a current and valid license to 
practice acupuncture under this chapter or to hold himself or 
herself out as practicing or engaging in the practice of 
acupuncture. 7 


faak 
_ & 


(b) Notwithstanding any other provision of law, any person, 
other than a physician and surgeon, a dentist, or a podiatrist, who 
is not licensed under this article but is licensed under Division 2 
(commencing with Section 500), who practices acupuncture 
involving the application of a needle to the human body, 
performs acupuncture technique or method involving the 

_ application of a needle to the human body, or directs, manages, 
Or supervises another person in performing acupuncture 
involving the application of a needle to the human body is guilty 
of a misdemeanor.” | 
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96. The use of needles for reflex therapeutics is consistent with, and, in certain types 
18 of therapeutic situations, a reasonable advancement ipod the form of reflex therapeutic 
treatment practiced by iaiitie before 1922 as more specifically referred ‘s in paragraph 
16. 

97. Acupuncture needles are a therapeutic tool that can be used based upon the 
Chinese philosophical and religious tradition, based upon an allopathic, Western physiological, 
paradigm and/or based upon chiropractic reflex therapeutics and the teleological and holistic 
tradition referred to herein as the holistic paradigm. (paragraph 32 hereof) 

_ 98. The biological mechanisms of action of acupuncture eka use are, at least in part, 


the same as or substantially similar to, the mechanisms of action of the spinal manipulation 
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used by chiropractors for over 100 years. 
Actual and Justiciable Controversy - Right of Chiropractors to Use Acupuncture Needles 


99. An actual and justiciable controversy exists between the plaintiffs and the 


defendant Acupuncture Board regarding the right of chiropractors to use acupuncture needles. 


100. The Acupuncture Board contends that Business and Professions Code, section 
4935. precludes chiropractors from lawfully using acupuncture | needles, from holding 
themselves out as pind acupuncture, or from holding themselves out acupuncturists, 
unless they are licensed by the Acupuncture Board. 

101. Plaintiffs concede that ieeieiiis are not entitled to hold themselves out as 
acupuncturists unless licensed by the Acupuncture Board. Except as so conceded, the 


plaintiffs contend that Business and Professions Code 4935 must be construed so as to not 


_ prevent, or make criminal, the use of acupuncture needles by chiropractors as more 


“specifically set forth in Counts 1 to 4 of this Fourth Cause of Action. 


COUNT ONE | 
(The Limitation of the Right to use Acupuncture Needles to Acupuncturists, 
Physicians and Surgeons, Dentists and Podiatrists Does Not Apply ¢ to 
. Chiropractors) 


102. The allegations and contentions of paragraphs 92 through 101, inclusive, are 
incorporated into this Count by reference as if set forth in full. 

103. The Chiropractic Act never has, and it does not now, permit alteration, 
amendment or repeal by the Legislature and California Constitution Art. 2, sec. 10(c) provides: 

“(c) The Legislature may amend or repeal referendum statutes. It may 

amend or repeal an initiative statute by another statute that becomes 

effective only when approved by the electors unless the initiative 

statute permits amendment or repeal without their approval.” _ 

(Emphasis added) 
In addition, section 18 of the Chiropractic Act more specifically provides: 


“Sec. 18. Nothing herein shall be construed as repealing the ‘medical 
practice act’ of June 2, 1913 or any subsequent amendments. thereof, 
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except in so far as that act or said amendments may conflict with the 

provisions of this act as applied to persons licensed under this act, to 

which extent any and all acts or parts of acts in conflict herewith are 

hereby repealed.” | 

104. Plaintiffs contend that chiropractors are, by virtue of both section 18 of the 
Chiropractic Act and by California Constitution, Art. 2, sec.10(c), impliedly excepted from the 
application of the purported limitation prohibiting all persons other than. licensed | 
acupuncturists, physicians and surgeons, dentists or a podiatrist from using acupuncture 
needles. [See 9 Ops.Atty.Gen. 309, 311 (1947)] 

(Declaratory Relief Relative to Applicability of Section 4935 to Chiropractors) 
105. Plaintiffs request a judicial determination as to the application of Business and 


Professions Code section 4935 to chirepractors and a judicial declaration that Business and 


Professions Code section 4935 is of no force or effect as to chiropractors and does not limit 


their practice rights. 


106. A judicial declaration is necessary and appropriate at this time so that the 


_ plaintiffs may not exceed their lawful scope of practice and thereby face disciplinary action 


"relative to the their license and possible incarceration. In addition, a declaration is necessary 


so that all parties may act in accordance with law and so that the plaintiffs, and the California 
patient population, may enjoy the full scope of chiropractic practice intended under the 
Chiropractic Act as first adopted in 1922. 
WHEREFORE, plaintiffs demand judgment in accordance with paragraph 10 of the Prayer for 
Relief below. | 
COUNT TWO - ALTERNATIVE 
(Interpretation to Conform to Constitutional Requirement 
Rational Basis Standard) 


107. The allegations and contentions. of paragraphs 92 through 101, inclusive, are 


incorporated into this Count by reference as if set forth in full. 
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108. Plaintiffs contend that to interpret Business and Professions Code section 4935 so 
as to preclude, or make criminal, the use of acupuncture needles by chiropractors would cause 


said section to be constitutionally underinclusive. Such an interpretation does not advance 


| any rational or legitimate state interest and violates the plaintiffs’ rights to due process and 


equal protection of law under the Fourteenth Amendment to the United States Constitution and 
California Constitution Art. 1, sec. 7. | | 
COUNT THREE - ALTERNATIVE 
(nterpretation to Conform to Constitutional Requirements ~ Fundamental Rights) 
(Strict Scrutiny) 
109, The allegations and contentions of paragraphs 92 through 101, inclusive, are 


incorporated into this Count by reference as if set forth in full. 


110. Plaintiffs contend that to interpret Business and Professions Code section 4935 so 


_ as to preclude, or make criminal, the use of acupuncture needles by chiropractors would cause 


said section to be constitutionally underinclusive. Plaintiffs further contend that to interpret 
Business and Professions Code section 4935 so as to preclude, or make criminal, the use of 
acupuncture needles by chiropractors violates the plaintiffs’ rights of self-expression and 


personhood under the First, Fifth and Ninth Amendments to the United States Constitution and 


| California Constitution Art. 1, sec. 1 and Art. 1, sec. 2. 


111. In addition, plaintiffs contend that to interpret Business and Professions Code 


section 4935 so as to preclude, or make criminal, the use of acupuncture needles by 


chiropractors constitutes an arbitrary, capricious and unreasonable infringement upon the 
fundamental rights of chiropractors: a) to fully develop the holistic paradigm and their 


respective treatment agendas; b) to fully realize their own individual identity within their 


chosen vocation; c) to fully enjoy the economic benefits and property rights of their chosen 
| profession. In addition, plaintiffs contend that to so construe section 4935 infringes upon the 


-_ rights of patients as alleged in paragraph 37 hereof. 
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112. There is no compelling reason to interpret Business and Professions Code section 


4935 as precluding chiropractors from using acupuncture needles. To interpret Business and 


~ Professions Code section 4935 as precluding chiropractors from using acupuncture needles | 


does not advance any compelling state interest. To so construe section 4935 denies the. | 


plaintiffs their rights to due process and equal protection of the law under the Fourteenth 


Amendment to the United States Constitution and California Constitution Art. 1, sec, 7 and 


denies California patients of their rights to privacy emanating from the United States 


Constitution and their rights to liberty and the pursuit of safety, happiness and privacy under 


California Constitution Art. 1, sec. 1. 


| | COUNT FOUR - ALTERNATIVE 
- (interpretation to Conform to Constitutional Requirements) 
(Fundamental Rights & Suspect Classification - Strict Scrutiny) 
(Due Process & Equal Protection) 
113. The allegations and contentions of paragraphs 92 through 101, inclusive, are 
incorporated into this Count by reference as if set forth in full. 


114. Plaintiffs contend that to interpret Business and Professions Code section 4935 so 


as to preclude, or make criminal, the use of acupuncture needles by chiropractors would cause 


Said section to be constitutionally underinclusive and violates plaintiffs fundamental rights as 


alleged in paragraph 111. In addition, plaintiffs also contend that chiropractors are, as alleged 
in this complaint, a suspect class and that there is no compelling reason to interpret Business 
~ Professions Code section 4935 as precluding chiropractors from using acupuncture — 
needles. 

115. Plaintiffs contend that to interpret Business and Professions Code section 4935 as 
precluding chiropractors from using acupuncture needles denies the plaintiffs their rights to 
due process and equal protection of the law under the Fourteenth Amendment to the United 


States Constitution and California Constitution Art. 1, sec. 7. 
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_———— Relief Relative to Constitutional Validity of Section 4935 
under Counts Two, Three and Four) 


116. Plaintiffs request a judicial determination as to the binding effect of Business and 


_ Professions Code section 4935 with respect to the right of chiropractors to use acupuncture 
needles and a judicial declaration that Business and Professions Code, section 4935 is 


~ unconstitutionally underinclusive, invalid and void. 


117. A judicial declaration is necessary and appropriate at this time so that the 


- plaintiffs may not exceed their lawful scope of practice and thereby face disciplinary action 


relative to the their license and possible incarceration. In addition, a declaration is necessary 
so that all parties may act in accordance with law and so that the plaintiffs, and the California 


patient population, may enj oy the full scope of chiropractic practice intended under the 


ia Chiropractic Act as first adopted in 1922. 


(Alternative Declaratory Relief - Reforming Section 4935) 


118. In the alternative, plaintiffs request a judicial declaration reforming Business and 


Professions Code, section 4935(b) to include chiropractors within the list of licensees 


otherwise listed in said section, or as otherwise necessary to enable chiropractors to utilize 
acupuncture needles under similar circumstances to physicians, dentists and podiatrists. 


WHEREFORE, plaintiffs demand judgment in accordance with the Prayer for Relief below. 


PRAYER FOR RELIEF 





WHEREFORE, plaintiffs pray for relief as follows: 


FIRST CAUSE OF ACTION 
As to the Defendant Chiropractic Board) 





ee and Injunctive Relief - Chiropractic Act as Adopted in 1922) 
1. That the court declare the rights, duties and responsibilities of the respective 


parties under Chiropractic Board Rule 302 relative to the Chiropractic Act as first adopted in 
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1922 and that by its declaration and judgment the court declare Rule 302 is invalid, void, 
unconstitutional and of no force or effect as to the plaintiffs’ practice rights under the 
Chiropractic Act as first adopted in 1922. 


2. That the court enter a judgment declaring the chiropractic scope of practice to be in 


- conformity with the contentions of plaintiffs as set forth in paragraph 26; the allegations and 


| contentions of paragraph 26 hereof are incorporated herein by reference as if set forth in full. 


3. That the defendant Chiropractic Board and all persons, entities or agencies acting 
by or on its behalf, be - enjoined from enforcing, or seeking to enforce, the 
provisions of Rule 302. | 


SECOND CAUSE OF ACTION 
(As to the Defendant Chiropractic Board) 





(Declaratory and Mandamus Relief — Chiropractic Act as Amended) 


4. That the court declare the rights, duties and responsibilities of the respective 


parties under Chiropractic Board Rule 302 relative to the Chiropractic Act as amended in 


1948, 1970 and 1976 and that by its declaration and judgment the court declare Rule 302 i 
invalid, void, unconstitutional and of no force or effect as to the plaintiffs’ practice rights 
under the Chiropractic Act as amended. 

5. That the court enter a judgment declaring that the Chiropractic Board has the right 


and duty to: prescribe and specifically define the basic requirements for the elective education 


and training to be made available pursuant to the 1948, 1970 and 1976 amendments to the — 


Chiropractic Act; to define the practice rights to be made available upon the completion 
thereof; to administer examinations relative to the prescribed elective subjects; and to certify 
chiropractic specialists. 


6. That the court issue a peremptory writ of mandate commanding the defendant 


Chiropractic Board to promulgate regulations prescribing and specifically defining the elective. 
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education and training to be made available pursuant to the 1948, 1970 and 1976 amendments 
to the Chiropractic Act; regulations defining the practice rights available to chiropractors upon 


the completion thereof; and regulations as needed to enable the Chiropractic Board to 


_ administer examinations relative to the prescribed elective education. 


THIRD CAUSE OF ACTION 
(As to the Defendants Chiropractic Board & CCE) 


(Declaratory and Mandamus Relief — School Approval Process, Etc.) 


7, That the court declare the rights, duties and responsibilities of the respective parties 


under the provisions of the 1976/78 amendments to sections 4(g) and 5 of the Chiropractic Act 


designating the CCE to play a vital role in the approval of chiropractic schools and colleges 
whose graduates may seek licensure in California and that.by its declaration and judgment the 
court declare said provisions unconstitutional, invalid and void. 


8. That the court enter a judgment declaring that the Chiropractic Board has the right 


| to approve chiropractic schools or colleges without said schools or colleges being accredited 


- by the CCE and that said Board has a present duty to approve schools not accredited by the 


CCE to offer postgraduate elective education and to certify chiropractic specialists. 

9. That the court issue a peremptory writ of mandate commanding the defendant 
Chiropractic Board to duly consider = approve postgraduate level schools or colleges to 
offer the elective portion of the curriculum provided for by section 5 of the Chiropractic Act. 


FOURTH CAUSE OF ACTION 
(As to the Defendant Acupuncture Board) 


Count One 
(Declaratory Relief — Applicability of Section 4935 to Chiropractors) 


10. That the court declare the rights, duties and responsibilities of the respective | 


parties relative to the application and constitutionality of Business and Professions Code, 


section 4935 and that by its declaration and judgment the court declare that section has no 
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force or effect with respect to chiropractors. 


. 


Counts Two, Three & Four 
(Declaratory Relief as to Constitutionality of Section 4935) 





11. That the court declare the rights, duties and responsibilities of the respective 
parties relative to the application and constitutionality of Business and Professions Code, 
section 4935 and that by its declaration and judgment the court declare that section has no 


force or effect with respect to chiropractors. 


Counts Two. Three & Four | 
(Alternative Declaratory Relief Reforming Section 4935) 


12. In the alternative that the court enter a judgment declaring Business and 
Professions Code, sections 4935(b) reformed to include chiropractors in the list of licensees 
along with physicians and surgeons, dentists and podiatrists. 

13. With respect to each cause of action, for costs of suit and for reasonable attorney 
feés pursuant'to California Code of Civil Brucedure section 1021.5, and otherwise. | 


14. For such other and further relief as the c¢ 





Dated: August 12, 2003 
| DAVID PRESCOTT 
Veritas Justice & Bioethics Institute 
Attorney for Plaintiffs 
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VERIFICATION 
d, DAVID PRESCOTT, declare: 

1. Taman attorney at law duly admitted and licensed to practice before all courts of 
the State of California and I am the attorney of record for the plaintiffs in the above-entitled 
action. 

2. Ihave read the foregoing SECOND AMENDED COMPLAINT and know the - 
contents thereof. The same is true on my own knowledge and based upon my information and 
belief and as to matters based upon my information and belief, I believe it to be true and . 
correct. | 

3. I make this verification because the facts and meer on set forth in the SECOND | 
AMENDED COMPLAINT are within my Piowietes and because I am more familiar with 
such facts and contentions that the plaintiffs herein. 

4. In addition, each poner is presently absent from the County in which my Office is 
Located: 

I declare under penalty of perjury under the laws of the State of California that the 


foregoing is true and correct. 


: 1 1/0All 
DAVID PRESCOTT 
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(PROOF OF SERVICE BY MAIL ~ 1013a, 2015 C.CP.) 


STATE OF CALIFORNIA ) 
7 Ss. 
COUNTY OF ORANGE ) 


Tama citizen of the United States. I am over the age of eighteen years and not a party to the within 
entitled action. My business address is 22365 El Toro Rd., Suite 109, Lake Forrest, California 92630. 


On August 13, 2003 I served the within SECOND AMENDED COMPLAINT on the Chiropractic 
Board, the Acupuncture Board and the defendant The Council on Chiropractic Education by placing a true 
and correct copy in a sealed envelope, addressed as follows: 


STATE BOARD OF CHIROPRACTIC EXAMINERS THE COUNCIL ON CHIROPRACTIC EDUCATION > 
Mr. Fred Slimp, Esq. 8049 North 85" Way 
Deputy Attorney General Scottsdale, Arizona 85258 
Dept. of Justice | | and also upon: 
P.O. Box 70550 | | Mr. Michael Schroeder 
Oakland, Calif. 94612-0550 Attorney at Law 
1851 East First Street, Suite 1160 
CALIFORNIA ACUPUNCTURE BOARD Santa Ana, Calif. 92705 
Mr. Jose Guerrero, Esq. . 
Deputy Attorney General 


Dept. of Justice 
~ P.O. Box 70550 
Oakland, Calif. 94612-0550 


| I deposited the envelope i in the U.S. Postal Service the same day with first-class postage thereon 
fully prepaid at Tustin, California. 


I declare under penalty of perjury under the laws of the State of California the foregoing is true and 
correct. | 





Executed on August 13, 2003, at Lake Forrest, Calif€ 





David Prescott 


